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1 PART ONE: INVESTMENT ARBITRATION NEWS

2 PART TWO: COMMERCIAL ARBITRATION NEWS
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FLASH NEWS – INVESTMENT 

ARBITRATION



4

1. ARE INTRA-EU ARBITRATIONS OVER?

20% of total Investment arbitration cases (2018)
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EVOLUTION OF INTRA-EU ICSID CASES (2014)

In 2014, 71% of the cases against an European Union State were brought by European Investors.
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EVOLUTION OF INTRA-EU ICSID CASES (2017)

In 2017, 78% of the cases against an European Union State were brought by European Investors.
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CHRONOLOGY OF EVENTS BEFORE ACHMEA

• Sudden rise of cases 
against EU Member 
States

• Claims on energy 
sectors start to pile up

2013

• Public consultation 
conducted at EU level

2014 • Idea of a permanent 
International 
Investment Court 
expressed by the 
Commission

2015

• Both CETA and 
EUVFTA include 
provisions anticipating 
a transition to a MIC

2016 • Commission 
Recommendation for a 
new MIC

• 1st UNCITRAL WGIII 
meeting

2017

• Achmea decision (ECJ)
• Council of the EU 

adopts Negotiating 
Directives for the MIC

• 2nd UNCITRAL WGIII 
Meeting

2018
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THE ACHMEA DECISION

Ad hoc tribunal constituted under the UNCITRAL Rules, seated in Frankfurt 

Slovakia ordered to pay EUR 22.1 million of damages to Achmea 

Challenge of the award before the German Courts: the Tribunal lacked jurisdiction
because Article 8 of the BIT was incompatible with EU law, specifically articles 18, 267 
and 344 of the TFEU

German Federal Court of Justice referred questions to CJEU for preliminary ruling

AG Wathelet concluded that neither intra-EU BITs nor the ISDS clauses contained
therein were in breach of EU law

The CJEU drastically departed from Wathelet’s opinion, ruling that the arbitration clause 
in the BIT is not compatible with EU law

Court of Justice of the European Union, Slovak Republic v. Achmea B. V. (Case C-284/16), 6 March 
2018 
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THE 15 JANUARY 2019 DECLARATION ON THE LEGAL CONSEQUENCES OF 
ACHMEA
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POST ACHMEA REACTIONS?  
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WHAT ARE THE ALTERNATIVES TO INTRA-EU ARBITRATION?
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2. FUTURE OF EXTRA-EU ARBITRATIONS
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A NEW DISPUTE FIELD: THE MIC
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DECODING THE MIC
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EU FDI SCREENING REGULATION

Principles

- A cooperation and information-sharing mechanism

- Final decision to approve or block a foreign
investment with the Member State 

- Member States not required to set up their own
screening mechanisms

- Provides legal certainty for Member States with
such mechanisms

- Creates the first system to discuss inbound
European M&A at EU-level

Application 

- Regulation applies from 11 October 2020, and 
applies to FDIs completed from 10 April 2019

- Member States shall

- apply timeframes under their screening mechanisms.

- notify the Commission of their existing mechanisms by 10 
May 2019

- Notify the Commission of any newly adopted screening 
mechanism or any amendment to an existing screening 
mechanism within 30 days of entry into force.

- No later than 3 months after having received the 
notifications, the Commission shall make publicly 
available a list of Member States’ screening mechanisms 
and keep that list up to date.

Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March 2019 
establishing a framework for the screening of foreign direct investments into the Union
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SCOPE OF EU FDI SCREENING REGULATION 
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EU FDI REGULATION

Source: European Commission 



FLASH NEWS – COMMERCIAL 
ARBITRATION
1. WILL LONDON REMAIN A SEAT OF CHOICE

AFTER BREXIT?
2. THE CREATION OF THE INTERNATIONAL 

COMMERCIAL COURT OF PARIS
3. THE PRAGUE RULES: A CIVIL WAR TO COMMON

LAW?
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WILL LONDON REMAIN A SEAT OF CHOICE AFTER BREXIT?

PRESENTATION TITLE
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THE CREATION OF THE INTERNATIONAL COMMERCIAL COURTS OF PARIS 
(ICCP)

PRESENTATION TITLE
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THE PRAGUE RULES A CIVIL WAR TO COMMON LAW

PRESENTATION TITLE
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